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Obſervations upon the Two Statutes, The One ſuppos d 10 
Relate, The Other Relating to the Election of a Maſter of 
Univerſity College, by One of the Viſitors, in a Letter 


to a Friend. 


E Statutis Collegtn Antiquioribus conditis per Dominum Cancella- 
rium, Doclores in S. S. Theologia & Procuratores Univ. Ox0N. 


Anno Domini 
1311. 


Mprimis Ordinatum eſt, quod in Electione cujuſcunque Socu ad Eleemoſynam per Antedictum 
Magiſtrum Nilbelmum aſſignatam Scholaribus de cætero faciendd, Omnes & Singuli Socii, qui- 
bus ex Eleemoſynd miniſtratur Ejuſdem, & qui pro tempore Electionis præſentes fuerint, eligent ſme 
Acceptatione Patriæ vel Per ſonarum Talem quem credunt Ornatum moribus, in facultatibus Pau- 
perem, & ad proficiendum in facultate Theologicà magis aptum. (æteris vero paribus, Or- 
dinarunt, quod Ille preferatur ceteris, qui de partibus Dunelmiæ proxim? oriundus eæſtiterit. Ele- 
Cores vero Electum ſuum quam citiùs poterint dict Domino Cancellario & Doftoribus Sacre Theo- 
logie una cum Procuratoribus Preſentent, qui ad Deliberandum de Electo & Ejus Conditiontbus Bi- 
duum habeant vel Triduum, & ex tunc juxta Conſcientias eorum ipſum aut reprobent vel ad- 
mittant. Et ſi contingat Ipſum ex caus# Legitim4 reprobari, abſque omni ſtrepitu judiciali preditts 
Socii quxta formam, qud prius, alium eligant ſme mord. 


SIR, 


Obſerve, That, when This Statute was made, and, for 164 years after, the Senior Socius or Ma- 
ſter of Univerſity College was not Elected, but Succeeded to the Headſhip according to the order of 
Seniority, by Virtue of a Statute made 19 years before This; and thar this Statute relating evidently 
to an Election muſt therefore relate to 45 Election of ſome Other Perſon or Perſons, and not to 
the Election of a Maſter, or Senior Socius to the Maſterſhip. 

II. I obſerve, from Theſe Terms, in the above-written Statute, in Electione cujuſcunque Socit ad Eleemo- 
nam aſſignatam Scholaribus, and from the nature of the Qualfications requir'd in the Wai to be Elected 
and Preſented to the Viſitors fr. their approbation, that this Statute doth wholly relate to the Election of a 
young Fellow into a Vacant Fcuowſhip, and not in any wiſe to the Election of a aſter into the Vacant 
Headſhip. | | 

III. 8 that when, at the time appointed for the Election of a Maſter into the late Vacancy, the 
Local Statutes relating to the ſaid Election were order d to be read, purſuant to Q. Elizabeth's Act of Par- 
liament, this Statute was declar'd by Mr. Cockman's Friends not neceſſary to be then read, having no rela- 
tion to that Election, and accordingly was not them read. So that, however afterwards they might think 
it for their Intereſt to have it otherwiſe underſtood, I have Their unprejudic'd Opinion, at the time of the 
Election, to confirm me in Mine, that the above- written Statute doth in no wiſe relate to the Election of a 
Maſter, but to That only of a Fellow. 

Now, that there was a Statute which did oblige the Viſitors, within 3 days, to approve or diſapprove of a 

young Felhbw Elected and Preſented to them for their Approbation, was not an Argument to Me that the 
ſaid Viſitors were by the Same Statute oblig'd, within 3 days, to approve or diſapprove of a Maſter Elected 
and Preſented to them for their Approbation. | 
I therefore thought I might innocently adventure to deliberate concerning an Zlefed Maſter and his Qua- 
lifications, beyond the 3 days, within which my Deliberation concerning an Zlected Fellow and His Quali- 
fications was confin'd, notwithſtanding there were Others, to whole Judgment I pay great deference, who 
thought this Proceeding not warrantable, and Proteſted they had no Authority to Deliberate any further con- 
cerning the Zlefed Maſter, ſince the 3 days (which have been prov'd to have been allow'd only to deliberate 
concerning an Electea Fellow ) were expir'd. 

I was then and am ſtill of Opinion, that, ſince this Statute related wholly to the Election of a Fellow, 
and in no wiſe to the Election of a Hafter, I ſhould have acted as unwarrantably in deliberating about an 
Elected Maſter within 3 days, upon 7518 Statute, as after the 3 days therein mention'd were expir'd. For 
what Authority can a Statute, relating wholly to the Election of a Fellow, give me to deliberate an hour con- 
cerning an Elected after? If I had had no other Autority to deliberate concerning the Elected Maſter, I 
ſhould have had none at all, and muſt rather have Proteſted from the beginning, that I had no Autority to 
take cognizance of the Maſter's Election at all, than that J had none after the 3 days (allow'd me to delibe- 
rate concerning an Elected Fellow) were expir'd. 

But it hath been ſaid That, if This Statute doth not relate to the Election of a Maſter, there is no Other 
Statute that doth expreſsly give the Viſitors of Univerſity College any Authority to Deliberate about the 
Maſter's Election, or to Approve, or Diſapprove of it. Be it ſo, who can help it? This circumſtance will 


| A 2 not 
* ' | 


I, 


(2) 


not make a Statute relate to the Election of a Maſter which doth evidently Not relate to the Election of a 
Maſter. If it be neceſſary there ſhould be an Expreſs Statute to Enable the Viſitors to deliberate concern- 
ing an Elected Maſter, it is confeſsd, they have it not. But, I truſt, this will be found not to be neceſſary. And, 
in the mean time, I do hope, Thoſe Viſitors who have exercis'd This Autority by virtue of That Statute which 
doth certainly relate to the Election of a Maſter, and, as they conceive, doth ſuppoſe Them to have This 
Autority, tho it be not therein expreſs d, will be as excuſable as Thoſe Viſitors, who would have Exercis'd 
This Autority, by virtue of That Statute which doth certainly not relate to the Election of a Maſter, as if it 
— only becauſe there is an Autority belonging to them therein expreſs d, and given them to another Pur- 
ole. . 

: This Statute then I think, may well be diſmiſs d; but before I part with it, I will, for once, Admit that it 
Doth relate to the Election of a Maſter, in order to ſee what uſe can be made of it againſt the Proceed- 
ings of the Ming Viſitors, by the Prote/iing. | 

If This be admitted, ſay They, You ought to have deliberated concerning the Elected Maſter Preſented 
to you, and to have Approv'd, or Diſapprov'd of him, within 3 Days, which You did not do. 

To This I anſwer, That an Elefed Maſter was not Preſented to me, but a Perſon concerning whom there 
was a Diſpute whether he was Ele&ed or no. Thar, in order to Judge rightly of This Diſpute, it was fit 1 
ſhould have ſufficient time allow'd me, and that 3 days were not a Sufficient time. For, in an Election of 
This kind, there were Hatutes to be perus'd, and Aegiſters to be conſulted ; the Opinions of Canon Lawyers 
to be ask d, and the Autorities produc'd from the Canon Law Books to be conſider d; and all This by a great 
Number of Viſitors. It was therefore neceſſary that This Point, who was Elefed, ſhould be firſt Settled, 
and then, that the Viſitors ſhould have 2 or 3 days allow'd them wherein to conſider of the Merit of the 
Elected Perſon, and of his Qualifications ; about which they would, before, have deliberated to no 7 
if it ſhould afterwards appear that the Perſon —_— to have been Elected was not Elected. But if the na- 
ture of the Thing had not neceſſarily requir'd This, yet, ſince the Viſitors were of Opinion that it did, They 
were the proper Judges, and had full Power expreſsly given them by a Statute Subſequent ro This to Diſpenſe 
with This. Item, ſi in aliquo prædicrorum fuerit haſitatio, ſeu diſpenſatio facienaa, ſuper omnibus talibus 
babeant Prædicdi [Cancellarius, Doctores & Procuratores,] alſpenſandi plenariam Poteſtatem. | 

Since I have allow'd this Statute to relate to the Election of a Maſter, I cannot, I conceive, be now Denied 
This Benefit from my Conceſſion, That the Viſitors have Cognizance of the ſaid Election, and cannot any 
longer be diſtreſs'd by a Pretence that they want expreſs Autoriry for doing what they have done. But, be- 
cauſe I do, from my heart, believe it doth not relate to the Election of a Maſier, I diſclaim any ſuch Be- 
nefit from This Statute, and proceed to Enquire, Whether an Autority expreſsly given by Statute be neceſ- 
ſary to enable the Viſitors to deliberate concerning the Diſputed Election of a Maſter. | 

It is a Current Opinion, and not ill Supported, that The Convocation were the Original Viſitors of Uni- 
verſity College; that, finding the Viſitatorial Power Lodg'd in too many hands, They Deputed it, firſt, to 
the Chancellor, Dofors of Druinity, and Proctors, and certain Other Doctors in each Faculty, and certain 
2 of Arts ; And, afterwards, for the ſame reaſon, to the Chancellor, Doctors of Divinity, and No- 

ors Only. 

As — appears to Me, there never hath been Any Other Deputation of Viſitors ſince This. This hath 
ſubſiſted for ſeveral hundred Years. The Members of Univerſity College are Govern'd by no Other Statutes 
than Thoſe which they have from time to time reciev d from Theſe Viſitors,except ſome Few which were given 
the Society in 1403,and 1443, by Sirlbu and Prerep,relating to the Fellowſhips by Them reſpectively founded 
in the ſaid College. The {aid Founders with regard to their Own Statutes f do call upon the Chancellor, 
Doc rors of Divinity, and Procrors (whom they acknowledge to be the Viſitors of the College in other re- 
ſpects) to ſee them effectually obſery'd. And the ſucceſſiue Viſitors of this College have not doubted to In- 
tetpret, Enforce, or Diſpenſe with, or Annul the Statutes made by their Predeceſ/ors, as often as they have 
ſeen good reaſon ſo to do, and to make New Ones in the room of Thoſe they have thought fit to lay aſide, 
and to order them, when made, to be inſerted into the Statute Book of the Society, and to be read every Term 
together with their Other Statutes, and to ſtile Themſelves, in the Preamble of ſuch Order, The Lawful and 
Undoubted Viſitors of Univerſity College. 

Purſuant to This Power, In 1475, They annul'd the Ancient Statute directing the Senior Fellow to Suc- 
ceed to the Headſhip according to the Order of Seniority, and gave the Society a New Saznre enjoining 
Them to Chooſe Their Head, for the future, by a Canonical Election. | 

If, after This, They ſhall at any time negle& to Proceed Canonically in Electing their Head, or Declare a 
Perſon Elected who is not Cunonically Elec ted, and any Member of their Body ſhall think himſelf hereby ag- 
griev'd, and Appeal, it can be no Queſtion with me, whether the Viſitors whole Authority to Make This 
Statute is not Diſputed, have Autority alſo to Interpret it, and to receive the Appellant's Querela, in caſe he 
thinks himſelf Injur'd by it's having been miſunderſtood, altho there be not an Zxpre/s Autority given to them 
for this purpoſe in This Statute, or in any Other. | | 

The Viſitors, as they were the Compilers, ſo are they the Guardians of the Statutes, and of the Rights of 
thoſe whom they have made Subject to them, and ſeem to Me not only to have Power to Redreſs any Grievance 
ariſing from the Violation of Them, but to be under an Obligation alſo to do it. By the Applications that 
have at Sundry Times been made to them in doubtful Cafes, and by the ſteps they have taken thereupon, 
without expreſs direction from Statute, all the Exigencies of the College appear to be the proper Matter of 
their Deliberation. And if an Injur'd Perſon cannot have Recourſeto Them for Relief, he muſt Submit to be 
Oppreſs'd without Remedy, ſince no other Reſort is pointed out to him, or ſo much as Preſum'd by the Sta- 
tutes of This College. 

By Vertue of this Power, the Viſitors in 1666, oblig'd the Fellows of this Houſe, which was defign'd for a Nur- 
ſery of Divines,to go into Deacons Orders, within 4 Years after they were Inceptor Maſters, or of that Stand- 
ing, and into Przeſts Orders, the Year after, by a Statute of their Own making. | 

And, by Vertue of This Power,did Four of thoſe Gentlemen,who now Proteſted they had no Authority to 
take Cognizance of the Maſter's Election, after 3 days were expir'd, no Statute exprelsly allowing them ſo to 
do, join with Other Viſitors of the College, in May 1711, to take Alen's Cale into their Conſideration, and, 
on Zune 30th following, to Confirm the Maſter's Proceedings againſt him, who had Vacated his Fellowſhip 


by reaſon of his Preferment, and to make 3 Statutes upon that occaſion for the future Uſe of That Society, 
without any Zxpre/s Autority from any Statute ſo to do. 


Col. Stat. p. 4. Col. Stat. p. 21. and 26. 


In 
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In ſhort,This Power doth not appear to have been Interrupted for ſeveral Hundred Years. The Society yoo 
the 


all occaſions worthy their Notice, and needing their Interpoſition, have had recourſe to the Autority 0 


Viſitors, and acquielc'd in their Deciſions. And, in the very Caſe now before them, The Two Competitors 
for the Headſhip have not ſcrupled to acknowledge Their Authority, The One applying to it for Confirma- 


tion of his Suppos d Election, The Other for Delay of ſuch Confirmation, till he ſhould be heard concerning 
the ſuppos d Illegality of it. 


And, after all, If the Nature of the Viſitatorial Office (not particularly reſtrain'd) did not ſuppoſe the 
Power claim'd and Exercis'd by the Viſitors of This College, to —_— to Them; or, if their Long Poſſeſ- 
ſion and Uſe of the ſaid Power did not confirm their Right to it; yet, in the preſent caſe, the Canon Law 
Itſelf, explaining to All Electors what is a Canonical Election, and aſſigning the Cognizance, and + Confir- 


mation of it, to their Superiors, doth undoubtedly give it them, Their Superiors, in this reſpe&, being no 
Other than Their /7/#tors. 


+ Electio Canonica Confirmanda eſt, debet tamen ſuperior ante Confirmationem inquirere de Converſatione & Vita Electi, ubi 
fuit Converſatus. Decret. Tir. de Elect. Cap. Poſtquam. | 


— 


V Statutts alns Collegit conditis per Magiſlrum Chaundler Can- 
cellarium, Sacre pagine Dottores & Procuratores Untverfitatis 


O xoN. Anno Domini | | 
1475: 


Item Ordinatum eſt, quod, poſtquam Magiſter Wilhelmus Greg forth nunc Magiſter Collegii in fata 
deceſſerit, vel Collegium quoviſmodo legitime dimiſerit, quod à modo & deinceps, Magiſter Collegii 
non ſuccedat ſecundum Ordinem Senioritatis, ſcut volunt Antiquiora Statuta, ſed per Canoni- 
cam Electionem. Proviſo ſemper quod ille qui Electus eſt in Officium Magzſtri olim fuit Socius, & 
de Gremio & Comitiva ejuſdem Collegii; & quod poſſit ſtare Magiſter Collegii cum quocunque Be- 
neficto vel quibuſcunque Beneficiis ad quod vel ad que Canonicè fuerit promotus ad terminum Vite 
ſuæ, & habere Regimen Domus, Soctetatts & Comitivæ in omnibus Licitis & honeſtis, ſicuti alii Præ- 


boſſti, Rectores, vel Guardiani habent ſeu habere conſueverunt intra Vniverſitatem. 


With regard to This Statute I Obſerve 


n L That this is the Only Statute which doth any way relate to the Election of a Maſter of Univerſity 
ollege. 


IT. That the Society have always Guided Themſelves in the Election of a Maſter by This Statute. 


III. That This Statute doth enjoin to be made, not ſimply an Election, as it is oppos d to Succeſſion, but a 
Canonical Election. 


IV. That, therefore, from the making This Statute, no other Sort of Election whatſocver but what is Ca- 


nonical will be of any validity to the Perſon pretending to have been Elected; and that, : if there hath been 


any other Sort of Election of a Maſter, ſince that time, it hath been a Departure from this Statute deſerving 


the Animadverſion of the Viſitors. 


If, as hath been ſaid, there are ſeveral ſorts of Canonical Elections, and it may be doubtful which ſort is 
here intended by the Compilers of this Statate, this Term being abſolute and unliwited, I oblerve 

V. That, becauſe the Term is abſolute and unlimited, it is, therefore, to be underſtood in its moſt known 
and general fgnification : eſpecially if no reaſon appear of a contrary intention in the Compilers of the ſaid 
Statute. | 555 

VI. I obſerve, that the Term Canonica Electio is a Term, not of the Common, but of the Canon Law ; and 
that, in order to learn what was the moſt known and general ſignification of it, I was not to have recourſe 
to Weſiminſter Hall, or to Perſons skill'd in the Common Law, but to the Canon Lat Books, and to Per- 
ſons converſant in the Canon Law. From theſe Books, and by theſe Perſons I was inform d, © That a Ca- 
& nonical Election was an Election by a 3 Majority of the whole number of Electors Preſent ; That 
« if there were not more than One Half of the EleRors Preſent conſenting in the Election of One 
e Man, there was no Election; That if out of 13 Suffragants (ſuppoſe) Thomas had 6, another 5, and another 
ce 2, yet,? for as much as Thomas had not 7 the major part of the whole 13 met together to Elect, the Ele- 
ce tion of Thomas was null; That if, in Canonical Elections, a Leſſer Number than One half of the whole 
e Congregation hath at any time made an Election; this hath been, either, by Compromiſe, as when the 


1 HampFerley, The Firſt Maſter upon the College Regiſter, @ioni. viz. quod ſint ultra dimidiam Numeri Eligere debemium. Bal- 


ſince this Statute, was elected Capitulariter ſecundum formas Juris 
& Statutorum, 1. e. Juris Canonici & hujus Starmi. The Second 
1 Maſter was Hiuchinſon, and He appears to have been 


Flected Secundum formas & ſolennitates Ulitatas. Now, What 


Forms and Solemnities were Uſual, can be learnt only from 
Preceding Elections. The only Preceding Election, ſince the 
Statute, that appears, is the Before Cited ; and That imme- 
diately preceding This, would have interrupted any different 
Uſage in Elections Prior to That, if there had been any. 
See Coll. Reg. | 

2 There doth not appear to have been any; Every Maſter, 
lince the Statute, having been Choſen by a Majority, of, at 
leaſt, 4 to one. See Coll. Reg. | 

3 Uteleflio valeat, oportet de neceſitate quod Eligatur quis a majori 
parte habentium juz eligendi, habito reſpec lu ad totam Congrega- 
tionem, unde, non ſufficeret major pars comparatione minoris partis, 
ſed debet eſſe major pars Totius Congregationis. Abbas Conſil. 
25. parte 2da. num. 4. | | 
4 Conſenshs Subſtamia in eo conſiſtit quod Major pars conſentiat Ele- 


w 


A3 


dus Conſil. 388. ad Audientiam N. 4. verſic. & Confidero Lib. 
I. Ex Conſil. 316. Ponitur quod Lib. 3. Saltem Una Vox requi- 
ritur ultra Dimidiam. 

5 Eccleſia Veſtra Paſlore deflitusa, & Votis Veſtris in Diverſoi di- 
viſis, Quidam in Thomam, Quidam in Cancellarium, & qui- 
dam ſingulares in ſingulares Perſonas ejuſdem Ecclefiz con- 
ſenſiſtis. Verum, cum ſuper his, in Noftrã e Noſtrorum Fratrum 
Praſemi multa fuiſſent hinc inde propoſta, Invenimus quod Illi, 
qui ſua in Thomam deſideria dirigebant, licet. majorem par- 
tem facerent partium comparatione minorum, non tamen ad 
majorem partem Capituli pervenerunt. Unde quod factum 
eſt Thomæ prædicto caſſavimus. Decretal. Tit. de Electione 
Cap. Eccleſia Ver ira. — 

6 per Compromiſſum celebratur Elec io, cum plures idonei V iri 
eliguntur, in quos omnium vice Eligendi certo modo facultas & pote- 
ſtas transfunditur, 2 Arbitri, Compromibi fines diligenter cuſtodire 
Debent, ſcituri, fi quid non ſecundum de am formam egerint, nul- 
lum habiturum eſſe Juris eſſectum. Lancelotti Inſtit. Jur. Can. 
Tit. de EleGtione. 

Whole 


(4 
* 1 Whole Body have Delegated to ſuch Leſſer Number a Power to Repreſent and Act for them pro hac vice, 
c and even then not leſs than a ? Majority of the Cmpromiſßarii have Elected; or, by virtue of a Previous 
© and Expreſs Agreement of All the Eleckors, that a Perſon having a greater number of Votes than Any Other 
Candidate, ſhall ſucceed, and then a major pars partium comparatione minorum have Elected; That nei- 
* ther of Theſe was the Preſent Caſe, and, That, excepting thele Caſes, ce//ante ſpecial; Jure, (as in the Pre- 
*ſent Caſe it did) a Major Part of the whole Congregation was neceſſary in all Canonical Elections what- 
e ſoever. Moreover, That, if only an Election, ba not a Canonical Election had been enjoin'd by this 
« Statute, yet, foraſmuch as the Election was to be made by Perſons who Voted as * a Body, and not as ſingle 
*Perſons, it muſt have been made by a major part of the whole number Preſent, the Canon Law (and, 
the Civil Law too) directing all Elections (ceſſante ſpeciali Fure) ſo to be made, wherein the Ele- 
« &tors are conlider'd 7anguam Collegium, tanguam Univer ſitas, or tanquam Untverſt ; and not tanquam 
e /inguli. And, Laſtly, That the chief Reaſon of the Inſtitution of Canonical Elections was, that the Di- 
&« 9707 Perſona might have the greater chance to ſucceed, it being, otherwiſe, eaſy for an Artful Perſonto di- 


te vide a Congregation into ſeveral Parts, in order to get the Greater part compar'd with the Reſt, however 


“Small in reſpe& of the Whole, to Vote for Himſelf. 

The Proof of what I chiefly wanted to be ſatisfied in was abundant, clear, and convincing; and if any 
thing could have been ſaid to have refuted or weaken d it, it was very much to Mr. Cockman's Purpole to 
have done it, either by Himſelf, or by his Counſel. | 

It hath, indeed, been Objected to the Ming Viſitors, that they would not Hear his Counſel, but, how rea- 
ſonably, I ſubmit to the Reader's Interpretation of that matter. The Appellant had 15 days allow'd him 
wherein to lodge his Appeal. He lodg'd This ſooner than he needed to have done by 12; and, not imagin- 
ing that a Hearing of this Cauſe would, by any Viſitor, have been inſiſted upon the very next morning, was, 
in fact, not ready to have laid his Complaint before the Viſitors in that order which was proper, however, as 
an Appellant, he might be preſum'd to be ſo. Neither were Many of the Viſitors Themſelves prepar'd to hear 
any Counſel on either fide, not having, as yet, read any of the College Statutes relating to the ſaid Election. 
A thing, ſure, very Proper, in Itſelf; and particularly fo, if it be conſider d that, thoſe Few of them, who, in a 
22 manner, had been oblig d with an early ſight of thoſe Statutes, are not generally eſteem'd to have been 
o fortunate as, at that time, to have hit upon the true meaning of them, but rather, thro' their Own Error, to 
have miſinform'd and miſled Others alſo. However, if the Viſitors did not ſo far favour the Party Appellate 
as to hear the Opinion of his Counſel, the very next morning, concerning the meaning of Statutes which they 
had not as yet read themſelves, and which thoſe, who had read them, for want of longer time to conſider 
them, had miſunderſtood; neither did they gratify the Deſire of the Party Appellant, who preſs d that the 
Hg . this Cauſe might be deferr'd till that day ſennight: But appointed an Intermediate Day for 
this Purpoſe. 

If De owed, who, without doubt, is a very Learned and Able Advocate, could not ſtay till This Day, 
a longer time would have been allow'd, and was Offer'd to Mr. Cctman, wherein he might have got what 
Other Counſel he had pleas d, in the room of Dr. Henchman, to have pleaded for him. To which Offer, 
ſince he made no other Anſwer, than that he ſhould leave the Determination of the Affair to the 5 Conſcrences 
of the Viſitors, it was preſum'd he intended fo to have done, and to have acquieſc'd in Their Sentence. 

Now, that, inſtead of this, he was afterwards advis'd to Renounce the Authority of the Viſitors (to whom 
as ſuch hc had bus a little before apply d for Confirmation of his ſuppos'd Election) and ſuffer'd Himſelf, in a 
private manner, to be © Intruded rather than Admitted Maſter (whillt the Appeal againſt his being duly Elected 
was Depending and before the Viſitors) was not an Argument to me, That Canonica Electio hath Other Signi- 
fications than thoſe which the Skilful in the Canon Law had put upon it. On the contrary, I had reaſon to be- 
lieve that the Interpretation I had heard given of that Term, was the True Senſe of it, ſince no other was of- 
fer'd to the Conſideration of the Viſitors at a time when it was ſo very material to have produced it. 

VII. Iobferve, that Mr. Cochman's Friends, as they could not but be very well acquainted with the Term, ſo 
were they not wholly ſtrangers to the meaning of it, ſince, at the time of the Election, they ſo far allow'd it to 
be Canonical, as, from that conſideration, to give Mr, Deniſon a Caution not to Vote for Himſelf in it“. Now, 
that Mr Deniſon was put in mind by his Opponents not to Vote for Himſelf in this Election, becauſe it was 
in that reſpect, to be Canonical; and that Mr Cickman had thereby the Opportunity of 5 Votes to his Com- 
petitors 4, who, if he had Voted for Himſelf, (as he might have done, if it were not to have been a Cano- 
nical Elefion,) would have had 5 Votes in Ten as well as Mr Cochman, was not an Argument to me that 
the Z/ef7ion was not to be Canonical, in that Other 2 allo in which it had been explain d to be ſo. 

But it hath been ſaid, that a Canonical Election, as the Viſitors have heard it explain'd, is the Election of 
a Biſhop by his Chapter. I do believe it is, and from thence infer, that the Compilers of This Statute did in- 


1 Compromiſſum fafkum ab aliquã Univerſitate requirit Con- tale Collegium. Sanchez. Conſil. Moral. Lib. 2. Cap. 3. Dub. 


ſenſum Omnium præſtitutum. Abbas Decretal. Tit. de remmn- Centeſ. & multi alii Doctores quos ibi refert. » 
tiatione. Cap. Poſt Tranſlationem. N. 4. | Si in Univerſitate ſint centum, & 5 o eligunt unum, & 30 eligunt 

2 Compromiſſarii, ſi non Omnes, ſed major pars conſentiat, alterum, & alii alium, nulla Electio valet, quia non fafta a majori 
quicquid agunt, valet, Abbas Decretal. Tit. de Eleftione. Cap. parte Totius Univ. Nam Scholares eligunt ut Coll 88 


egium, & 

Cum Dilecti. N. 2. non ut Singuli. Abbas Decretal. Tit. de Jur. Patr. Cap. Or- 
3 Poſjunt vero Electores convenire a principio, ut ille ſis Eleflus niam. N. 13. 

in quem conveniret major pars partium comparatione minorum, quia, pro- Ex hoc eſt regulare in Omnibus Univerſitatibus, Conciliis, Col- 


prer primum conſenſum & conventionem, Omnes videntur, legiis, & Capitulis, ut factum a majori parte valeat, & dicatur 
conſentire. Abbas Conſil. 25. p. 2da. N. 4. faftum a toto Concilio, & tota Univ. Decretal. Tit. Que 
4 Quando plures Patroni 7 ＋ ut ſinguli, ſat eſt, ut fit ma · fiunt 2 majori parte Capituli. Cap. 1. 


jor pars reſpectu minorum. ut, fs ſint 7 Patroni & 3 præſement Pau- 5 This refers to juxta Conſcientias, in the Former Statute, and 
um, & duo Petrum, & duo Martinum, Paulus eſt Eligendus, may ſerve to ſhew what Confidence was put in That Statute. 
quia licet nun habeat majorem partem ſimpliciter, habet tamen majorem, 6 Intruſus dicitur Iſte qui non obtenta Confirmatione a ſu- 


reſpectu aliarum. Si vero Præſentatio fiat ab illis, ut a Collegio, re- periore ex ſola Electione capit poſſeſſionem Beneficii ad quod 

uiritur abſolute major pars totius Collegii. & idem eſt dicen-· fuit electus. mulio magis dicitu Intruſus qui, fine Electione, 
um quoties aliqui habent explicare aliquem Actum, nam ſi, ut 4. vel ex Electione non Canonica, puta minoris partis, ſe intrudit. 
| ſateſt major pars reſpeclis mmorwm, ſs vero, ut Univerſitas, ſeu Col- johannes de Immol. Conſil. 132. in Causa Taurienſi. N.7. 
legium, requiritur major pars abſolute. Hinc fit quod, ceſſante. And, indeed, Admiſiion before Confirmation is juſt as abſurd as 
Jure Speciali, non valet Electio Rectoris facta per Schalares Induction into a Living before Inſtitution. e 
niſi major pars abſolute eligat. Rio, quia eligumt ut Collegium, 7 Quando Scrutinium fit ſecreto non poteſt quis in ſeipſum 
non ut Singuli. Quando vero Jus Patronatus vel Electio competit conſentire, quia cum tunc ignoret an alii in eum conſenſerint, 
Parochianis alicujus Eccleſiæ, non competit illis ut Univerſis, ſed ut repelleretur iſte tanquam Ambitioſus, fi ſe ipſum eligeret. 
ſingulis, quia Parochiani non ſaciunt Collegium, nec reperitur in Jure Abbas Conſil. 25. p. 2da. N. 3. 
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tend, that the Maſter of Univerſity College ſhould be Ele&ed by the Society, much after the ſame manner as 
a Biſhop was Elected by his Chapter', For, as in the Form of their Citations, the Fellows are expreſsly ſummon'd. 
to proceed Canonically to an Election, ſo, when they are met together for that purpoſe, they are ſaid to be 
Capitulariter congregati, and the firſt Regiſter'd Head, after the making of this Statute, appears to have 
been Capitulariter Electus. —_— | 

Were This Method of Election unknown to the Univerſity of Oxford, or not Practis d by any Other Socie- 

ty in the Election of their Head, my Inference perhaps might not ſo eafily be admitted. But, if the very /ame 
ſort of Canonical Election be us d, at this day, in many Other Colleges, in the Choice of their reſpective Heads, 
which hath been explain'd to the Viſitors to be the Canonical Election requir'd in Univerſity College, 1 hope, 
It will not be thought Unnatural. 
It, out of 60 Votes in New College, One Candidate for the Headſhip hath 30, another 16, and another 14; 
He who hath 30 is not Elected. If the 14 go over to the 16, and Each of the Candidates hath zo, the Senior 
Fellow hath no Caſting Voice; there is {till no Election; the Fellows muſt go to another Scrutiny ; for the E- 
lection in that College is Canonical. | . 

And, I believe, I may truly ſay, the Elections of Heads of Houſes in Oxford are Univerſally Canonical; 
either ſtrictly ſo, in the manner before deſcrib'd; or, with ſuch ſmall Departures only from that ſtrictneſs, as 
the Founders of the ſeveral Colleges have been pleas d to enjoin by expreſs Statute, ſpeciali jure: a Cir- 
cumſtance which I defire may be particularly taken notice of. 

owever Surprizing therefore, This way of Electing may be to Thoſe who are unacquainted with Our 
Statures, yet it is Fatniliar to Us. And I have this further remark to ſupport This Meaning of the Term, That 
Dr Chaundler, the Vice Chancellor who Preſided in the Aſſembly of Doffors and Procrors at the making of 
this Statute, was then Warden of New College ; and*that it is not unlikely, when the Viſitors were met toge- 
ther to remedy the Inconvenience which had been found in the Senior Fellow's Succeeding to the Headſhip, 
by a ſtatute dire&ing an Election of a Head to be made for the future, but that the Y7ce-Chancelor might 
recommend That Sort of Election to be Eſtabliſh'd by them, which He had experienc'd in his Own College 
to have been Practis d without Inconvenience. I am well aware that this is only a Conjecture, and bring it 
not as a Proof that the Term in Unzver/ity College Statutes is to be explain'd by the Method of Electing in 
New College; but I hope however I may have leave to ſay, that even this Preſumption, ſlender as it is, is a 
better Proof of the Meaning of that Term contended for by the Appellant,than hath yet been brought for any 
Other meaning of it Suggeſted by the Appellate. | 

But if I am then of Opinion, that a Maſter of Univer/ity College muſt of neceſſity, be Elected by a Canoni- 
cal Election, or by a Major part of the whole Number of Electors Preſent, how was I induc'd, it will be ſaid, 
to Confirm an Election afterwards made by Four only Electing Mr Deniſon, when, at the ſame time, there 
were Other Four Preſent and Proteſting againft This Election. Are Four Electing more than Four Proteſting > 
or are Four when Mr Deniſon is Elected, more than Five when Mr Coctman is elected? Why, when the 
Matter comes to be explain'd, I think it is even ſo ; and Four Votes which are good for ſomething,are more 
than Four or Five that are good for nothing. The Cale in ſhort is This. 

The Viſitors had declar'd the Nullity of Mr Cockmarn's Election, becauſe it was not Canonical; and En- 
join'd the Fellows to proceed to Another Election Canonically. The Senior of the Ten retir'd before the 


| Judgment of the Viſitors was known. Nine Remain'd. The Whole a wel were regularly Cited to the 


Election of a Maſter, Nine only Appear'd. Four Voted for Mr Deniſon well Qualified ſo to do. Four De- 
clar'd the Maſterſhip to be already Full, and, tho requir'd by the Scrutaters, in purſuance of the Viſitor's 
Decree, Refus'd to Vote at all. Inſtead of Conforming Themſelves to their Superior's Injunctions, they Per- 
ſiſted in their Contuwacy?. If the Abſent Member had return'd, and Five had Voted for Mr Cockman, as be- 
fore, as yet there would have been no Election. Or, if Four only had Voted for Mr Cockman, and Mr Deni- 
ſen, after Publication of the Scrutiny, had * Conſented to his Own Election, and thereby made a Majority 
for Himſelf; and the Regularity of This Proceeding had been Queſtion'd by his Opponents, and They had 
Appeal'd, They muſt have been Heard; as yet the Viſitors would have ſuſpended the Confirmation of His 
Election. But Zlectors Abſent, after regular Citation*, or Electors Preſent, and not Hoting when requir'd?, 
are not reckon d of the Number of Electors. And Mr Deniſon, now, in the Opinion of the Viſitors, is 
no ſo much Elected by a Majority, as Unanimouſly. | 

Theſe are My Thoughts of This Matter, and, as far as I can learn from the Converſation I have had with 
the Reſt of the Ming Viſitors, I ſpeak Their Senſe of it alſo. The ſame Degree of Light into This Affair, 
which hath, as I hope ſafely conducted Me in the ſeveral Steps I have taken hitherto, would, I believe, 
have Juſtified Me in proceeding further. But having a Natural ReluQtance to any Acts of Severity, and This 
increas'd by a Want of Unanimity in the Viſitors, and a Fear of being Injurious, if 1 Myſelf, after 
the pain; I have taken to be rightly inform'd, ſhould happen to be Deceiv'd; and finding the ſume Ten- 
derneſs in Others which I felt Myſelf, I was Defirous, Firſt, ro Publiſh 751 Paper; to the end That 
the World might ſee, upon F/hat Grounds We had Acted; and That Thoſe, who had declin'd to Act 
with us, might be Invited to ſhew, upon What Better Grounds They had done ſo. Let All Further E- 
vidences, if any there be, relating to This Affair, lie open; and let Thoſe, who are concern'd to 
know what They contain, have free Acceſs to them. If therein there ſhall be any Thing found of Srrength, 
or Weakneſs, which either Party were not before appriz'd of, let it be frankly Own'd, when it ſhall have 
been duly Confider'd. In the mean time, as I do not Arrogate to Myſelf the Wildom of Bring in the right, 


1 Electio nihil aliud eſt,quam hominis alicujus ad Dignitatem, vel tione & conſentire Electioni de Eat 8, conſentiendo, au- 
Fraternam Societatem Canonice facta Vocatio. Inſtit. Jur. re Numerum. Abbas de Electione. Cap. cum in jure N. 5. in 
Tit. de Elec. $. Cæterum. n. 5 | | 

2 Verus Contumax eſt, qui monitus per Judicem ad eligendum 4 Quando Convocatio Univerſitatis fit per enm, ad quem de jure, 
juxta formam Statuti, ſe dicat nolle Eligere. non poteſt appellare wel Conſuetudine ſpeclat, tunc, talis Citatio conſtituit non Conve- 
quia verus contumax eſt. Joh. de 1mmoJ. Conſil. 126. n. 2. nientes in Contumacia, adeo quod Venientes duntaxat poſ- 

3 ut quis poſsit conſentire Electioni de ſe fate, oportet, quod Vox funt explicare quæ incumbebant agenda. Abbas de Elec. Cap. 
Sua, una cum aliis, qui eum elegerunt, conſtituat maſorem in caſts. N. 9. : 
Partem ; Secus, ſi ad Paritatein perduxit Vota aliorum. Sed ſs rene ſemper mente iſtum Textum. Quod Vocati ad Capitulum 
fuiſier proceſium per formam ſcrutinii privati, non poſlet iſte con- per habentem poteſtatem, faciunt ſe alienos ſi comparere no- 
ſentire à principio in Seipſum, cum jgnorat an alii in eum conſenſe- lunt, ex quo infertur, quod ifti non ſunt computand: in numero abſen- 
rin. Credo tamen, quod ſi iſte, elefius ab æquali parte, conſen- tium, ſex, in numero eorum qui ſunt in Capitulo, (ed, quoad Actum 
ſiſſet, in ſcrutinio privato, in alium, qui non eſt electus a majori tunc explicandum habentur ac ſi non eflent de Capitulo, Abbas de 


parte, quod poſſit recedere, fact publicatione, ab illa Nomina- Sec, Cap. cum nobis. N. 3. 0 
| 0 
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ſb neither would I have any One to Value himſelf overmuch upon the Felicity of being 7houghr to be ſo. 
have ad, I corifeſs. but very Little Experience in matters of this kind, and may, therefore, be under 
ſome Miſtakes.» Many of Thoſe, who differ from Me, have had Greater; and, as They are well Able to 
Undeceive Me, if I have Err'd, ſo; that They may be Inclin'd to do it, I do aſſure Them, I will always Act, 
as L ſtiall be convinc'd I Ought. The Competitors Themſelves are Both of them very Agreeable to Me; do 
Both Deſerve much better Preferment than That for which They contend. And tho“ at preſent, I am not 
of the Opinion of Thoſe who have Eſpous d Mr. Cockman's Cauſe, yet, I will not Allow Any One of them 

to have a'Greiter Eſteem for Him. But the Diſpute is not about the Merit of Men, but about the Validity 
of an Election. What Canonica El:&#io was generally underſtood to mean in 1475 ; and Whether Thoſe, 
who then made uſe of That Term in This Statute, did not deſign it ſhould Mer wards mean what it Then 
meant, are my Enquiries. I think it not at all Material, to ſay, How little the Canon Zaw is now in uſe ; 
ot, How Few, if Any, Elections are, at this day, made Canonically, by the Direction of That Term. The 
Letter of the Law, and the Intention of the Lawgiver, ſo far as That can any ways be known by me, are 
what I ſtrictly regard. And, therefore, I beg leave, before hand, to give notice to the Rectifier of my 
Judgment, That any Argument offer'd by him to carry meceff from This Point, upon which I perpetually 
keep my Bye, will only convince me of This, That He oughr not to be One of the Executors of My Will. 

Senior Sictus regulet Juniores was the Statute which directed the Maſter's Succeſſion to the Headſhip ac- 
cording to the Order of Sentority in 1292. When the Viſitors found Inconvenience in 7 hat Statute, They 
gave the College 7his inſtead of it. When They ſhall find Inconvenience in Thie, they may do well to 
give The College Auosber inſtead of This. But, till They ſhall think fit to do ſo, Neither The College, 
in my opinion, are to depart from the Obſervance of This Statute, nor the Viſitors from Their Power to 


Compell them to it. Jam, Sir, 


Your's Oc. 
POSTSCRIPT. 


I T hath, of late, been reported, That Mr. Cockman, having been a Fellow of Sir S/ 
Foundation, is not de Gremt & Comitiva Collegii, and, conſequently, not capable of being 
without a Diſpenſation. | 

This Report, I find, is gtounded upon a Fact recorded in the College Regiſter, p.122. where, it appears, That 
before Mr. Bennet the Founder's Kinſman, and a Fellow of This New Foundation, could be Elected Ma- 
ſter, The Society were forc'd to Petition the Viſitors for a Diſpenſation to Chooſe whom they would, for T hat 
Turn, notwith anding the above-written Clauſe. Which ſhews, that, without ſuch Diſpenſation, T Bat 
Ciaofe would have effectually withſtood his Election. ; s . 

fter the Same Manner, and, in the very Same Form, did the Society, upon the Death of Bennet, again 
Petition the Viſitors for a Diſpenſation to Chooſe a Maſter whom they would: And, having obtain d it, 
Choſe Dr. Charlett then Fellow of Treiniy College. By which it ſhould ſeem that the Fellows of Sir Simon 
Bennet's Foundation in Untver/ity College are no more de Cremio & Comitiva Ejuſdem Collegri, in This 
Reſpect, than the Fellows of Sir Thomas Pope's Foundation in Trinity College. 

How This came to paſs, I have This Account. When the Statute, which hath This Clauſe in it, was 

made, in 1475, there were Ten Fellows de Cremio & Cornitiva Cullegii, call'd then North-Country Fel- 

lows ; and, ſince Sir Simons New Foundation, Fellows of the 2 Foundation. The Fellows of this Old Foun- 
dation, having, many years ago, conſider d, That the Revenue of the Headſhip, (being no more than That 
of a Single Fellowſhip) was no way proportion'd to the Dignity of That Station, did Agree, amongſt Them- 
ſelves, to ſink One of theſe North Country Fellowſhips, and to Augment the Headſhip (of which Any of 
them, or, any of their North-Country Succeffors might hereafter be capable) by an Addition to it of the Re- 
venue of ſuch Fellowſhip ſo ſunk. And, having done This, thought it but Reaſonable to Exclude any Fel- 
low of any Nev: Foundation from being capable of That Headſhip which the Old Foundation had Augmen- 
ted, without a Diſpenſation obtain d at the Requeſt of the Society. The Truth of This Account may be 
further Enquir'd into, if there be Occaſion. 

In the mean time, This is Fact. The Only Fellow of the New Foundation, that hath ever been Elected 
Maſter of Univerſity College, was Mr. Bennet. Mr. Bennet was not Elected Maſter without a Diſpenſa- 
tion obtain'd by the Society from the Viſitors. Mr. Cockman was a Fellow of the New Foundation, as was 
Mr. Bennet, And the Society have not obtain'd a ion from the Viſitors to Ele& Mr. Cocman. 


Bennet's New 
Elected Maſter 
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